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THANKS to CWMA!!! 
·Especially: 

                    Holly Postmus, Rio Blanco County 

                    Jana Gregg, Fremont County 

                    J.R. Phillips, Fremont County 

  Tina Booton, Weld County 

  Darrel Plane, Rio Grande County 

·Fred Raish, CWMA President 

 





FIFRA 
ÅFederal Insecticide Act ς 1910 
ÅFederal Insecticide, Fungicide, and 

Rodenticide Act ς 1947 
ÅFederal Environmental Pesticide Control Act ς 

1972 (aka FIFRA 1972) 
ÅFood Quality Protection Act (FQPA) ς 1996 



Clean Water Act (CWA)  

ÅNational Pollution Discharge 
Elimination System (NPDES) permit 
requirements  
Å1972 



Point Source Pollutant 
ÅCWA requires a NPDES permit in order to 

discharge pollutants from point sources onto 
waters of the United States 
ÅEPA has not required a NPDES permit to apply 

of aquatic pesticides, as long as these 
applications comply with the Federal 
Insecticide, Fungicide, and Rodenticide Act 
(FIFRA) 



Tri-City Herald 

Nov. 9,  2001 



Talent Irrigation Case 
ÅHeadwaters, Inc. & Oregon Natural Resources 

Council Action filed a citizen lawsuit against 
the Talent Irrigation District for violations of 
CWA by applying the aquatic herbicide 
Magnacide H to its canals without obtaining a 
NPDES permit 



Headwaters vs. Talent Irrigation 

ÅFIFRA ς nationally uniform labeling system, 
but no permitting system for individual 
application 

 
ÅEPA approves pesticides with knowledge that 

pesticides containing pollutants may be 
discharged from point sources only pursuant 
to obtaining NPDES permit 



Background 

·Litigation Headwaters v. Talent (9th Circuit, 
2001)  

·League of Wilderness Defenders v. Forsgren 
(9th Circuit, 2002)  

·Altman v. Town of Amherst (2nd Circuit, 2002)  

·Fairhurst v. Hagener (9th Circuit, 2005)  
 



Background 

·Interim Statement issued August 2003 

·Clarified 9t!Ωǎ tƻǎƛǘƛƻƴ  
 

·Interpretive Statement issued February 
2005 

·Finalized Interim Statement  
 



Background 

·Proposed Rule published February 2005  

·Proposed to Codify Substance of 
Interpretive Statement  

 

·Final Rule published November 27, 2006  



9t!Ωǎ Cƛƴŀƭ wǳƭŜ ƻƴ !ǉǳŀǘƛŎ tŜǎǘƛŎƛŘŜǎ 

ÅNovember 27, 2006  

ÅEPA issued a final rule clarifying specific 
circumstances when a CWA permit is 
not required to apply pesticides to or 
around water 

 



9t!Ωǎ Cƛƴŀƭ wǳƭŜ ƻƴ !ǉǳŀǘƛŎ tŜǎǘƛŎƛŘŜǎ 

ÅRule confirmed EPA's past operating 
approach that pesticides legally 
registered under FIFRA for application 
to or near aquatic environments, and 
legally applied to control pests at those 
sites, are not subject to NPDES permit 
requirements 
 
 



Background ς 6th Circuit 
·In December 2006, petitions for review 

were filed in all 11 Circuit Courts 

·Petitions were consolidated in the 6th 
Circuit Court of Appeals 



Litigation on Final Rule 
ÁPetitions for review were filed in 11 Circuit 

Courts 

ÁPetitions were consolidated in the 6th Circuit 
Court of Appeals (National Cotton Council, et 
al. v. EPA) 

ÁApril 29, 2008 the 6th Circuit heard oral 
arguments 

ÁJanuary 7, 2009 the 6th Circuit Court issued a 
decision 



Background ς 6th Circuit 
·January 2009 -- 6th Circuit vacated the 

CWA pesticides rule, stating that the rule 
was not a reasonable interpretation of 
the CWA  



2009 Ruling 
·National Pollutant Discharge Elimination 

System (NPDES) permits required for all 
biological and chemical pesticide 
applications that leave a residue in 
water when applications are made in, 
over, or near waters of the United States 

 



6th /ƛǊŎǳƛǘΩǎ 5ŜŎƛǎƛƻƴ 
·Court held that NPDES permits are required 

for: 

1. All biological pesticide applications that 
are made in or over, including near waters 
of the US  

2. Chemical pesticide applications that leave 
a residue or excess pesticide in water 
when such applications are made in or 
over, including near waters of the US   

 

 



CWA Trumps FIFRA 
ÅResidual pesticide left in water after 
ŀǇǇƭƛŎŀǘƛƻƴ ƛǎ ŀ άǇƻƭƭǳǘŀƴǘέ 
ÅIrrigation canals are connected to natural 

waters of US  
ÅCWA says discharge of pollutants into waters 

of the US requires a permit, which allows a 
polluter to discharge a specified amount of 
the pollutant 
 



wŜǎǇƻƴǎŜ ǘƻ /ƻǳǊǘΩǎ 5ŜŎƛǎƛƻƴ 

ÅApril 9, 2009 -- US Government filed 
a Motion for Stay of the Mandate 
for a period of two years 



Court Grants EPA 2-Year Stay 
ÅJune 8, 2009 
ÅUS 6th Circuit Court of Appeals granted 

EPA a two-year stay of the mandate in 
National Cotton Council et al. v. EPA 
until April 9, 2011 



Stay until April 9, 2011 
ÅProvide EPA time to develop, propose and 

issue final NPDES general permits for 
unauthorized NPDES states, territories and 
tribes for pesticide applications covered 
under the decision  

ÅEPA worked with NPDES authorized States to 
develop their general permits concurrent with 
ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ 9t!Ωǎ ƎŜƴŜǊŀƭ ǇŜǊƳƛǘǎ ǘƻ 
expedite implementation 

 



Background ς 6th Circuit 
·March 2011 -- 6th /ƛǊŎǳƛǘ ƎǊŀƴǘŜŘ 9t!Ωǎ 

second request for extension resulting in 
a stay of the mandate from April 9, 2011 
until October 31, 2011  

 



 

EPA = October 31, 2011 

CDPHE = November 4, 2011 


